PATENT 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



Applicant: 


William J. Vary 


Confirmation No.: 3021 


App. No.: 


10/684,243 




Filed: 


October 13, 2003 




Title: 


SNAP LINE AND METHOD 




Art Unit: 


2859 




Examiner: 


Y. Guadalupe-McCall 




Docket No.: 


V6-002-01-US 




Customer No: 


22,854 





Mail Stop AF 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 



PRE-APPEAL BRIEF REQUEST FOR REVIEW 

Dear Sir: 

Applicant requests review of the final rejection of the above-identified application. 
No amendments are being filed with this request. 

REMARKS/ARGUMENTS 

Claims 1-14 have been allowed. Claims 18-20 have been finally rejected under 
35 U.S.C. § 103(a) as being obvious to U.S. Patent No. 6,203,602 (Rangell) in view of 
U.S. published patent application no. 2006/0122323 (Dumont). 

In the Advisory Action dated June 7, 2007, the Examiner asserts that "the 
claimed language only requires 'an apparatus comprising a length of line treated with 
water repellant material'". Applicant respectfully disagrees. Independent claim 18 
specifically calls for a "predetermined length of line [that] has been treated with a 
silicone based water repellent material." (emphasis added). 

The Examiner then asserts that "Rangell clearly recites a 'water proof chalk line', 
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which requires the presence of a line that is treated to be made water proof/water 
repellant as required by the claim." Applicant respectfully disagrees. Rangell neither 
teaches nor recites "a water proof chalk line". Instead, as pointed out in previous 
responses, Rangell teaches compositions that Rangell references as dry, "water proof 
chalk line compositions " for use with an untreated conventional chalk line. It is 
respectfully submitted that a clear reading of the Rangell reference will resolve what 
appears to be a misunderstanding of what Rangell means when Rangell refers to "water 
proof chalk line compositions." 

Additionally, it is respectfully submitted that Rangell does not recite "a 'water 
proof chalk line' that requires the presence of a line that is treated to be made water 
proof/water repellant " (emphasis added). Again, this appears to the Applicant to be a 
misunderstanding of what Rangell is disclosing. Rangell specifically teaches against 
making his line water repellant. In use, a portion of a chalk line is pulled out from a 
chalk line device. Then, that portion of the line is moistened with water. Finally, the 
chalk line composition , which is dry, is applied to the moistened portion of a chalk line 
(see, lines 61 -64 of column 1 , and lines 7-1 5 of column 4). After Rangell's dry chalk line 
composition has been applied to the moistened chalk line, the line is used in a 
conventional manner wherein the chalk line composition is transferred from the line to a 
surface to be marked, when the line is "snapped". In other words, Rangell "treats" his 
line with water, not a water repellant. 

It is respectfully submitted that Rangell requires his line to be hydrophilic so that 
it is able to receive and retain his chalk line composition. The water attracts the 
inventive dry chalk line composition that is in part hydrophobic, apparently due to the 
incorporation of cement dye, but which is sufficiently hydrophilic to allow the 
composition to adhere to the water retained by the line. If the line was treated with a 
water repellant material, as asserted by the Examiner, it is respectfully submitted that 
the line disclosed by Rangell would not receive and retain water as it is required to do 
within the teaching of Rangell and as disclosed to do in order to attract the dry chalk line 
composition and allow it to adhere to the surface of the chalk line. 

It is clear that the presence of water in Rangell's line is critical. Rangell requires 
his line to be hydrophilic rather than hydrophobic, so that the line can receive and retain 
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water and is consequently able to receive and retain Rangell's chalk line composition. 
At no time is Rangell applying a composition to the line that "treats" the line such that 
the predetermined length of line becomes water resistant. It will be appreciated that the 
line cannot be treated with a water repellant material if it is expected to receive and 
retain water. 

In the final rejection, the Examiner asserts that Rangell's composition is 
"substantially water resistant". Applicant respectfully disagrees. The preferred 
percentage by volume of colored chalk, which is water soluble, to the total volume of the 
composition is about 62 percent, but may range from about 50 percent to 71 percent. 
This means that the percentage by volume of the concrete dye, which is water 
insoluble, to the total volume of the composition is no more than 50 percent. Therefore, 
Rangell's composition cannot be considered as being substantially water resistant. 

It is further submitted that because the chalk line would have to be periodically 
re-chalked, the composition and the chalk line must necessarily be water absorbent 
because, as Rangell teaches, the process for using his dry composition on a chalk line 
begins by pulling a portion of the chalk line out of its container, moistening it with water 
and then adding the dry chalk composition to the extended portion of the chalk line. 

With regard to Dumont, the Examiner asserts that Dumont teaches [an aqueous] 
silicone emulsion for coating fibrous substrates, and that the emulsion "increases the 
degree of impermeability and water repellent character" of the substrate. This teaching 
is in direct opposition to the teaching of Rangell. 

The conclusory statement that it would be obvious to combine the teachings of 
Dumont (silicone emulsion) with the teaching of Rangell "in order to increase the 
impermeability and water repellent character of the fiber" is bereft of any proper 
teaching, suggestion, or motivation to combine the references. It is well settled that it is 
improper to combine references where the references teach away from their 
combination. In re Grasselli, 713 F.2d 731, 743, 218 USPQ 769, 779 (Fed. Cir. 1983). 

Here, Rangell wants his line to be able to absorb water so that he may apply his 
dry chalk line composition to the wetted surface. In contrast, Dumont wants his textiles 
and fibrous substrates to be water repellent. It is clear that the references teach away 
from their combination and that if Rangell's line were treated with Dumont's aqueous 
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silicone emulsion, it would limit the line's ability to absorb water and the line would not 
be able to hold, retain and cooperate with Rangell's chalk line composition as intended. 

Furthermore, it is respectfully submitted that the Examiner's citation of In re. 
Leshin 1 (Lesh in) does not lend support the Examiner's position that Rangell and 
Dumont may be combined. In Leshin, the court held that "mere selection of known 
plastics to make a container-dispenser of a type made of plastics prior to the invention, 
the selection of the plastics being on basis of suitability for intended use, would be 
entirely obvious." In other words, the court is saying that it would have been obvious for 
Leshin to make his device using the same type of plastic material that had already been 
used in similar devices. 

This is not the case here. There is nothing to indicate that it is known in the art 
that a mixture of chalk and concrete dye have suitable properties similar to an aqueous 
silicone emulsion. There is nothing that would have led a person having ordinary skill in 
the art to consider these two disparate substances to be suitable as substitutes. They 
are two different substances that serve two different purposes. Applicant submits that if 
it were obvious to substitute the chalk line composition of Rangell with the aqueous 
silicone emulsion composition of Dumont et al., as suggested by the Examiner, it would 
be equally obvious to substitute the aqueous silicone emulsion composition of Dumont 
et al. with the dry chalk line composition of Rangell. That is, it would be equally obvious 
to "increase the impermeability and water repellent character" of the inflatable bags, 
tents, tarps, conveyor belts, and fire-resistant fabrics of Dumont et al. by first wetting 
them with water and then sprinkling a dry mixture of chalk and concrete dye on the 
wetted surfaces. 

Further, it is respectfully submitted that contrary to the Examiner's assertions, it 
would not be obvious to one of ordinary skill in the art to combine the references of 
Rangell and Dumont et al. without the benefit that flows from Applicant's disclosure. 
Neither reference teaches or suggests a chalk line device having a water repellant 
length of line. It is respectfully submitted that combining these two references even if 
they were effective to teach all the elements of the present invention, which they do not, 
would be an example of hindsight reconstruction. 

1 In re. Leshin, 125 USPQ 416 (CCPA 1960). 
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In addition, it is respectfully submitted that the Examiner is misinterpreting 
"fibrous substrates" to be the equivalent of lines or cords. It is believed that this is not 
the case. It is clear that the term "fibrous substrates" is a term for material that has the 
same general characteristics as woven textiles. That is, the fibrous substrates are large 
sheets that are formed or joined together into objects such as "inflatable bags used for 
protecting vehicle occupants, or airbags, glass braiding (glass fabric sheathing for the 
thermal and dielectric protection of electric wire), conveyor belts, fire-resistant fabrics or 
thermal insulators, compensators (leaktight flexible sleeves for piping), clothing, or 
flexible materials for use in interior or exterior textile architecture (tarpaulins, tents, 
stalls, marquees, false ceilings, etc.) or solar protection (see, paragraphs [0005], and 
[0229]-[0237]). There is nothing in Dumont that teaches or suggests otherwise. 

CONCLUSION 

On the basis of the foregoing remarks and arguments of record, applicant 
respectfully submits that allowed claims 1-14 and previously rejected claims 18-20 are 
in condition for allowance and Applicant respectfully requests that a timely Notice of 
Allowance be issued in this case. Alternatively, if the Examiner is of the opinion that 
prosecution of the application may be expedited by a telephonic interview, the Examiner 
is invited to contact applicant's representative at the telephone number listed below. 



Respectfully submitted, 

For the Applicant(s) 

By his/her/their Attorneys, 



Customer Number 



MOORE & HANSEN, PLLP 
225 South Sixth Street 



22854 



Suite 4850 

Minneapolis, Minnesota 55402 



Telephone: (612) 332-8200 
Facsimile: (612) 332-1780 



Date 7/31/2007 



By: 



/James R. Hakomaki/ 



James R. Hakomaki 
Reg. No. 35,037 
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